CHAPTER 1 



THE ORIGIN OF THE PRESENT LAW 



a 7; The prevftive detention system established by the Criminal Justice 
, ” , -7? i he sec ?? d aMempt ™ this country during the present century 

f? d 7f,T th ^ problem l0f the Patent offender. As long ago as 1895 
the Gladstone Committee on Prisons remarked of persistent offenders that 
to punish them for the particular offences in which they are detected is 
almost useless , and they recommended that “a new form of sentence 

mi 0 Jh J fh be ,pkced . at , the , dis P° sal of *e Judges by which these offenders 
might be segregated for long periods of detention during which they would 

be J5 a if d 7 Ith J the sev T ity of first dass haid kbow or PMal servitude, 
but would be forced to work under less onerous conditions.” The outcome 
of this recommendation was Part II of the Prevention of Crime Act, 1908 
section 10 (1) of that Act provided as follows 

“ Where a person is convicted on indictment of a crime, committed 
after the passing of this Act and subsequently the offender admits that 
he is or is found by the jury to be an habitual criminal, land the oourt 
passes ia sentence of penal servitude, the oourt, if of opinion that bv 
reason of his criminal habits and mode of life it is expedient for the 
protection of the public that the offender should be kept in detention 
for a lengthened period ; of years, may pass a further sentence ordering 
that . on the determination of the sentence of penal servitude he be 
detained for such period not exceeding ten nor less than five years as the 
court may determine”. 

Such detention was known as preventive detention. For the purposes of 
the Act crime” included all felonies and a few misdemeanours (in 
particular, obtaining goods or money by false pretences). A “habitual 
criminal was defined as a person who since the age of sixteen had on at 
least three occasions been convicted of a “crime” and was leading per- 
sistently a dishonest or criminal life. 6 ^ 



8. Between 1908 and 1911 it had become apparent that the police in 
presenting oases to the Director of public Prosecutions for indictment 
as habitual criminals, were applying widely varying standards and were 
presenting offenders for /whom preventive detention had not /been intended 
It is clear from a memorandum by the Home Secretary prefixed to a draft 
of rules prescribing conditions in preventive detention, which was laid 
before ferhament in February, 1911, that the Act was intended to deal 
with the persistent dangerous criminal” and not with persons wh-o 

were a nuisance rather than a danger to society ”. The memorandum 
wen-t on to say that “mere pilfering, unaccompanied by any serious aggrava- 
tion, can never justify proceedings under the Act. . . . Where the amount 
is small and there is no violence or treachery, public feeling is shocked 
and more harm than good is done by the imposition of a long term of 
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detention. On the other hand, violence conjoined with other crimes, skill 
in crime, the use of high class implements of crime, and the possession of 
firearms or other lethal weapons would always count as important adverse 
factors.” The police were accordingly asked in a Home Office circular 
later that year not to present persons for indictment as habitual criminals 
unless they were over 30 years of age, had already undergone a term of 
penal servitude and were charged anew with a substantial and serious 
offence. 

9. By 1932, when the Departmental Committee on Persistent Offenders 
submitted their report (Gmd. 4090), Pant IX of the Prevention of Crime Aot 
was regarded as a dead letter. (Fewer than a thousand persons had been 
sentenced to preventive detention between 1909 and 1930 and persistent 
offenders were numerous and undeterred by ordinary sentences of imprison- 
ment. The Departmental Committee concluded that there was a need 
for some sentence between the very long sentence of preventive detention 
and the relatively short sentence which most persistent offenders were receiv- 
ing. They thought that detention for a period of five years or more was 
justifiable only where nothing less was adequate, and that there were 
-many persistent offenders for whom such a sentence would be excessive. They 
had in mind “ offenders still in the early stages of a criminal career 
including the large number of suoh offenders who are between the ages 
of 21 and 30”. For such offenders they recommended sentences of 
“detention” of from two to four years. This recommendation was the 
basis of corrective training, as provided for in section 21 (1) of the Criminal 
Justice Act 1948. It is dear, however, that the Committee intended the 
sentence not only for those likely to benefit from reformative training, 
but also for offenders who were not susoeptible to training, but needed to 
be under control for the protection of the public, and the Criminal 

Bill of 1938 (but not that of 1947, which became the Act of 1948) did 
in fact provide for a sentence of preventive detention of between two and 
four years in addition to one of up to ten years for more hardened offenders. 

10. The Departmental Committee recommended “prolonged detention”, 
which became preventive detention, for the olass of habitual criminal for 
whom the short form of detention referred to in the preceding paragraph 
was considered inadequate, either because of the serious nature of their 
crimes or because shorter sentences had already proved ineffective. The 
Committee specified three types of criminal for whom prolonged detention 
might be necessary : the professional -criminal who lives by preying on the 
public ; the criminal who practices th-efts or frauds on a comparatively 
small scale but at the expense of poor people to whom the loss of a small 
sum may mean great hardship ; and certain sex-uai offenders. They were 
of the opinion, however, that mo fixed line could be drawn between types 
of offenders for whom the shorter form of detention was appropriate and 
those requiring prolonged detention. 

11. The Criminal Justice Bill of 1947 differed from that of 1938, as 
regards the provisions relating to preventive detention, in that it proposed 
-only one form of preventive detention-^namely, prolonged detention ; 
furthermore, the maximum period was raised from ten to fourteen years, 
since it was considered that there might -be cases in which the offender 
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had such a reoord of crime that it was necessary for the protection of 
society to relegate him from society for an even longer period. 

}\ T S? BlB of 1947 ’ ,ike . its predecessor, followed the recommendation 
of the Departmental Committee that a sentence of preventive detention 
should he an alternative and not an addition to any other sentence. It 
had often been found difficult, under the Aot of 1908, to prove that an 
offender was a habitual criminal within the meaning of the Act, and its 
provisions iwere open to the further criticism that they involved the passing 
of two sentences in respect of one offence. 



CHAPTER II 

THE SENTENCING PRACTICE OF THE COURTS 

13. The principal provisions of the Criminal Justice Aot, 1948, dealing 
with preventive detention are contained in section 21 (2), which reads as 
follows : — 

“ Where a person who is not less than thirty years of aga- 
te) is convicted on indictment of an offence punishable with 
imprisonment for a term of two years or more ; and 
(6) has been convicted on indictment on at least three previous 
occasions since he attained the age of seventeen of offences 
punishable on indictment with such a sentence, and was on 
at least two of those occasions sentenced to Borstal training, 
imprisonment or corrective training ; 

then, if the court is satisfied that it is expedient for the protection of 
the /public that he should /be detained in custody for a substantial time 
followed by a period of supervision if released before the expiration of 
his sentence, the court may pass, in lieu of any other sentence, a sentence 
of preventive detention for such term of not less than five nor more than 
fourteen years as the court may determine.” 

These provisions apply to women as well as to men, although, as we have 
seen (paragraph 1), a very small number of women are in fact sentenced to 
preventive detention. 

14. In considering the sentencing practice of the courts it will be con- 
venient to sub-divide the provisions of the Act as follows: 

(i) age of the offender ; 

(ii) type of offence; 

(idi) previous convictions ; 

{iv) previous sentences ; 

(v) protection of the public ; 

(vi) length of the preventive detention sentence. 

In the following paragraphs, after some introductory remarks about the 
extent to which the courts make use of preventive detention, we consider 
each of the above factors in turn. 
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15. We think it important to emphasise at the outset bow few sentences 
of preventive detention are actually imposed. During the past twelve years 
an average of about 200 offenders ia year have been received in prison 
on sentences of preventive detention. Thus, out of 1,384 offenders liable 
to preventive detention who came before the courts in 1956 only 178 
received this sentence. Out of all offenders with six or more previous 
oourt appearances (not necessarily qualifying for preventive detention) who 
are received into prison each year only about 2J per cent, are given pre- 
ventive detention. It is clear that the courts have not been making extensive 
use of preventive detention, and iwe noted that in a practice direction 
given in the Court of Criminal Appeal on 26th February, 1962, the Lord 
Chief Justice said that the sentence should in general only be given as a 
last resort.* It is also significant that a much higher proportion of applica- 
tions for leave to appeal against sentence are successful in respect of 
sentences of preventive detention 'than in respect of other sentences; — between 
January and November, 1961, the proportion was 34 per cent, as compared 
with just under 7 per cent. In the words of D,r. Hammond’s reportf “ this 
is an indication of considerable uncertainty or even of conflict of views 
concerning the suitability or length of sentence of preventive detention 
for particular cases.” 

(i) Age of the offender 

16. The Act requires an offender to 'be not less than 30 years of age 
before he can be sentenced to preventive detention. The ages of the 
persons sentenced have ranged from the early thirties to the seventies. 
Until recently, however, nearly half of them have been below the age 
of 40 at the time of sentence. But it seems clear that courts will in future 
be very reluctant to impose preventive detention on persons under 40, since 
the Lord Chief Justice said in the course of his recent practice direction : 
“ While it is impossible, apart from the statutory minimum of 30 years, 
to lay down any particular age below which such a sentence should not be 
imposed, it must be borne in mind .that a prisoner after such a sentence 
is likely to have become institutionalised, and his chances of rehabilitation 
seriously diminished. Such a sentence ishould in general therefore only be 
given ... to those nearing 40 years of age or over.” This statement 
accords with the views of many of our witnesses, who put it to us that 
the minimum age should ibe 35, 40 or even 45. The basis of this view is, 
we think, a very natural reluctance to segregate a comparatively young 
offender from society for .a long period. Moreover the young are prima 
facie more likely than the old to be capable of reform and, in some cases, 
to be suitable for corrective training. On the other hand, several witnesses 
with -great experience of dealing with offenders pointed out that there are 
and always have been a number of hardened offenders of 30 years of age 
and under, for whom there is little hope of reform. Furthermore, there is 
no doubt that most of those who commit the 'gravest offences — and par- 
ticularly offences of violence— 'are under 40 years of age. At the other end 
of the scale, it has been suggested that persons aged over 50 should be 



* The full text of that part of the Lord Chief Justice’s statement which relates to preventive 
detention is reproduced as Appendix B. 
t See paragraph 4. 
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excluded from preventive detention, since research has shown that after 
that age fewer and less serious offences are committed. There is clearly 
a division of opinion here, depending on whether preventive detention is 
or is not thought to be intended for the most serious offenders. 

(ii) Type of offence 

17. A person cannot ibe sentenced to preventive detention unless he is 
convicted on that occasion and has been so convicted on three previous 
occasions, since attaining the age of seventeen, of an offence “ punishable 
with imprisonment for a term of two years or more”. It has not been 
suggested to us that this expression excludes any offences which ought to 
help qualify an offender for preventive detention. The question (which 
we consider further in paragraph 50 below) is rather whether certain 
offences which at present .qualify for preventive detention ought to be 
excluded. About half the ipersons who receive preventive detention have 
been convicted of breaking .and entering,* and this has been their most 
common offence in the past. The second most common offence is larceny, 
and the third may ibe described as “ fraud ”, with which we include receiving 
.and false pretences. All the other offences put together— including violence 
against the person, sexual offences and robbery — do not account for more 
than about 10 per cent, of the sentences of preventive detention awarded 
each year. Thus preventive detainees are pre-eminently offenders against 
property. Furthermore, research has shown that in about 35 per cent, of 
the offences .against property committed by persons sentenced to preventive 
detention in 1956 the value of the property concerned was £10 or less. It 
is clear, therefore, that .preventive detention has not infrequently been 
imposed for relatively minor offences. In some oases the Court of Criminal 
Appeal has allowed appeals against sentence on the ground that the offence 
was not sufficiently serious to justify preventive detention, though it has 
been made clear to us that in the view .of that Court preventive detention 
may well be justified for such persons as persistent cyde thieves and other 
minor offenders who prey on the public, and especially on poor people. 
The value of the property stolen is not .the only criterion of the seriousness 
of the offence ; it is neoessary to take into account also the distress caused 
to the victim. There is no doubt, however, that those who are usually 
regarded as the really serious criminals, such as bank robbers and wage 
snatchers, are more likely to Teoeive long terms of imprisonment than 
preventive detention. In such cases preventive detention would only be 
considered to be justified if the prison sentence appropriate to the circum- 
stances of .the case was not sufficiently long to afford protection to the 
public. 

(iii) Previous convictions 

18. While only three previous convictions are required to qualify an 
offender for preventive detention, it as not the general .practice of the 
courts to impose the sentence until he has a record which as much in 
excess of the minimum provided in the Act. For example, of those sentenced 
to preventive detention in 1956, .over half had six or more qualifying 
convictions, while only 12 per cent, had the minimum of three such con- 

* See Appendix C, Table I. 
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victions. Of the other persons liable to preventive detention who appeared 
before the courts during that year, about 30 per cent, had six or more 
qualifying convictions and 25 iper cent, had the minimum of three. In the 
light of these figures, there is no doubt that, generally speaking, it is the 
offenders with the longest criminal records among those liable to preventive 
detention who actually receive the sentence. Taking into account all 
previous convictions — d.e. not merely those which qualify for preventive 
detention — 67 per cent, of those who received preventive detention, but only 
37 per cent, of those who iwere liable blit did not receive it, bad twenty 
or more previous convictions. The persons who received preventive deten- 
tion also had more offences taken into consideration than the others. Even 
when allowance is made for the unknown faotoT of offences not cleared up, 
it is abundantly clear that it is the commission of the largest number of 
offences which is most likely to lead to preventive detention. It should 
be added that the courts are usually reluctant to impose a sentence of 
preventive detention when there is a conviction for an offence of quite a 
different type from those that have gone before. Such circumstances may 
indicate that the offender has made a genuine attempt to break with his 
past and is not therefore irredeemable. 

(iv) Previous sentences 

19. The Act requires that on two out of the three previous occasions 
which qualify him for preventive detention the offender should have been 
sentenced to Borstal training, imprisonment or corrective training. Apart 
from these references to Borstal training and corrective training (the limits 
of which are governed by statute) the Act does not require any minimum 
period of imprisonment to have been served. It was put to us by some 
witnesses that there should be a requirement that at least one of the terms 
of imprisonment should have been of four years or more. When we con- 
sidered the practice of the Court of Criminal Appeal we did find that on 
several occasions the 'Court had said that a prisoner who had not previously 
been given a severe sentence of imprisonment — and this usually seamed to 
imply a sentence of more than 'three years— ought not to receive preventive 
detention. In other words, it must appear that the prisoner was a person 
who could not be deterred from a criminal oareer by a substantial term 
of imprisonment and that a longer period of detention than the offence 
merited was needed for the protection of the public. The Court of Criminal 
Appeal recognised, however, that there would have to be exceptions in 
the case of persistent offenders none of whose previous offences had been 
sufficiently serious to warrant a substantial period of imprisonment. As 
the law stands at present, preventive detention may be awarded to a person 
whose only custodial Sentences 'have been, S'ay, two terms of six months’ 
imprisonment. Apart from the question whether an offender ought to 
“ graduate ” to preventive detention only after a substantial term of 
imprisonment, there is a further point : should preventive detention be 
imposed only after other methods of treatment, such as corrective training, 
have been tried and have failed? Of the persons sentenced to preventive 
detention in 1956, less than 15 per cent, had had corrective training, although 
more than half iwere under 40 years of age. Less than 35 per cent, had 
previously been placed on probation, and it was pointed out to us by several 
witnesses who adjudicated at Quarter Sessions that to place on probation 
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an offender qualified for preventive detention, while making it dear to him 
that if he again oame before the court he would be very likely to receive 
preventive detention, was sometimes an effective method of dealing with him. 

(v) Protection of the public 

20. This is penbaips .the most important and difficult factor of all. The 
Act requires the court to ibe satisfied that it is expedient for the protection 
of the public that the offender should be detained in custody for a sub- 
stantial time. It is a truism that one of the primary objects of the criminal 
law is to protect the public .against offenders, whether they be habitual 
or occasional criminals, whether murderers, swindlers, housebreakers or 
dangerous drivers. The object of section 21 (2) of the C riminal Justice 
Act, 1948, is, however, to provide la special type of sentence for cases 
where the protection of the public is of more importance than other factors, 
such as the gravity of the offence and the possibility of reforming the 
offender, which the court will take into account when deciding what sentence 
is appropriate. Thus the primary object of the sentence may be said to have 
been achieved merely iby keeping the offender away from the public for 
a substantial period, even though he has been in no way reformed or even 
deterred from committing further crimes— indeed the sentence was intended 
for those for whom there was little prospect of reform. Those of our 
witnesses who had had experience of sentencing in the higher courts were 
in general of the opinion that preventive detention was a valuable weapon 
in the fight against crime, particularly because it was known as a special 
sentence for use when the court was thinking primarily of the public’s 
protection in the light .of the offender’s record, even though his latest offence 
might not of itself have justified a long period in .prison. We were told 
that in such oases a long sentence of ordinary imprisonment based primarily 
on the offender’s previous record would not be appropriate, if the courts 
were to maintain a proper balance of sentencing and reserve, as had been 
the custom, long sentences of imprisonment for really serious crime. 

21. Whether this type of sentence is the right, the only or the best way 
of protecting the public either from the type of person who now receives 
preventive detention, or from other types of offender, is a matter with 
which we are concerned throughout most of the rest of our report. It is 
appropriate, however, to consider at this stage what sort of offenders 
are regarded by the courts as those from whom the public stand most in 
need of protection. It will be recalled* that in a memorandum laid before 
Parliament in 1911 the Home Office explained .that it had not been the 
intention that persons who were “ a nuisance rather than a danger to 
society ” should be sentenced to preventive detention under the Prevention 
of Crime Act, 1908. Nothing was said by the Government spokesmen 
during the passage through Parliament of the Criminal Justice Bill of 
1947-48 to indicate that there was a different purpose behind the provisions 
in that Bill relating to preventive detention. We have, however, been told 
by many witnesses that it is the “ nuisances ” rather than the dangerous 
criminals who have been the recipients of preventive detention under the 
Act of 1948. This is to some extent borne out by the considerable number 
of petty offenders against property included amongst their number and by 

* See paragraph 8. 
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the fact that the more dangerous criminals tend to receive long sentences 
of ordinary imprisonment. Moreover, Dr. West’s research* has shown 
conclusively that the majority of preventive detainees are of the passive- 
inadequate type, feckless and ineffective in every sphere, .who regard the 
commission of crime as a means of escaping immediate difficulties rather 
than a part of a deliberately anti-social way of life. Very few of them 
are of the seriously violent or aggressive type of personality. Nevertheless, 
the Act of 1948 does not require the court to satisfy itself that the offender 
is a danger to society, tout that the public need to be protected from him. 
The fact that he is of inadequate personality does not make his offences 
less injurious to the public, though it may well affect the type of penal 
treatment he should receive. It must, we think, be recognised that the 
community ought to be protected, by some means or other within the penal 
system, tooth from the dangerous criminals, who are fortunately comparatively 
rare, and from the .more numerous offenders who practise thefts or frauds 
on victims who may be severely afflicted by the loss of a small sum or 
seriously distressed toy what may rank as very minor housebreakings. 

(vi) Length of sentence 

22. The range of preventive detention sentences permitted toy the statute 
is from five to fourteen years. In practice, however, the great majority of 
sentences are for either seven or eight years. Thus of the 218 persons 
sentenced to preventive detention in 1961, 93 received sentences of seven 
years and 90 of eight years. This is no doubt due to the fact that as long 
ago as 1950t the Count of Criminal Appeal stated that it considered a 
sentence of five years’ preventive detention inappropriate except in the case 
of elderly or sick offenders who might otherwise spend their last days in 
prison, .and that in other oases seven years should toe regarded as the 
irreducible minimum and the period should generally toe eight years or 
longer. H it can toe assumed that a person is normally released from 
preventive detention after serving five-sixths of the sentence, and from 
ordinary imprisonment after two-thirds, sentences of seven and eight years’ 
preventive detention are the equivalent, so far as the length of time in 
prison is concerned, of sentences of imprisonment of eight years nine months 
and ten years respectively. 

Other factors 

23. Apart from considerations arising directly out of the wording of the 
statute, there will of course be other factors which the court will take 
into account in deciding whether preventive detention is the appropriate 
sentence in a particular case. One of the most important of these factors, 
to which reference was made in the Lord Chief Justice’s statement on 26th 
February, 1962, is whether the prisoner has held down a job for a sub- 
stantial .period immediately .before the offence for whioh he is being sentenced. 
The Court of Criminal Appeal takes the view that where such a priod is 
over twelve months preventive detention should not ordinarily be imposed. 
The reason for paying particular attention to this point is that it is evidence 
.of the prisoner’s ability to abstain from crime and may therefore indicate 



* See paragraph 4. 

f R. v. Sedgwick [34 Cr. App. R. 156]. 
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that he is not completely beyond hope of reformation. If this is so. he 
may not be the type of person for whom preventive detention was intended, 
since one of the main justifications for the sentence is that previous attempts 
to reform the offender, whether by way of Borstal, corrective training or 
imprisonment, have failed. Apart from the period immediately prior to the 
current offence, the Court of Criminal Appeal has indicated that attention 
should be paid to any other recent gaps in an offender’s record, provided 
that they show that the offender has been free from crime during a sub- 
stantial period, and not merely that he has avoided detection. 

Summary 

24. The practice of the courts imay be summed up as follows. Terms 
of seven or eight years’ preventive detention are being imposed on a small 
proportion of offenders with the longest criminal records. The great 
majority of them have committed offences against property, and not usually 
of the most serious kind. The courts are now expected to refrain, as a 
general rule, from imposing this sentence on persons under 40 and on 
those who have shown that they are capable of keeping out of trouble for 
a year or more. In this limited context the courts for the most part regard 
preventive detention as a valuable weapon in the armoury of the criminal 
law which can be brought into action when it is necessary to impose a 
sentence which, unlike ordinary imprisonment, is not primarily related to 
the gravity of the current offence, but has as its main object the segregation 
of the offender from the community. Whether this is the best way of 
dealing with such offenders and whether, if it is, the method of segregation 
at present employed is the most appropriate, are matters which .we consider 
later. 



CHAPTER III 

THE PREVENTIVE DETENTION REGIME 

25. Section 26 (1) of the Prison Act, 1952, (formerly section 21 (3) of 
the Criminal Justice Act, 1948) provides that “a person sentenced to ... 
preventive detention shall be detained in a prison for the term of his sentence 
subject to his release on licence in accordance with the following provisions 
of this section, and while so detained shall be treated in such manner as 
may be prescribed by rules made under section 47 of this Act.” The Prison 
Rules 1949* include thirteen special rules applicable only to prisoners 
sentenced to preventive detention. These rules prescribe the three stages 
in which the sentence shall be served and the privileges for which preventive 
detainees may be come eligible ; they provide that the question whether 
a prisoner shall be .admitted to the third stage shall be decided by an 
Advisory Board and .they lay down the constitution of the Board, which shall 
also assist the Board of Visitors, who are required to report to the Prison 
Commissioners on the advisability of the prisoner’s release. The special 
rules also prescribe certain modifications of the general rules governing 

* As amended by the Prison Rules 1952, the Prison Rules 1956 and the Prison Rules 1962. 
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offences against prison discipline and they lay down the procedure for 
recalling a prisoner from release on licence. In the following paragraphs 
we deal with the various .parts of the preventive detention sentence in 
sequence, as follows : — 

(i) first stage and allocation 

(ii) second stage 

(iii) third stage: the decision of the Preventive Detention Advisory 
Board 

(iv) the hostel system 

(v) after-care 

(i) First stage and allocation 

26. The first stage of a sentence of preventive detention is served in a 
local prison under conditions of ordinary .imprisonment. The object of this 
stage is that the prisoner should learn that he must by good conduct and 
industry earn his promotion to the next stage and understand that if he 
shows himself unfit to enjoy the privileges of that stage he may be sent 
back to the first stage. The maximum period which a prisoner may be 
required to serve in the first stage is two years, but if he behaves well 
he is removed after about nine months to an allocation centre in Wands- 
worth Prison, where he is examined and allocated to one of the central 
prisons set .aside for preventive detention. These prisons are Parkhurst, 
Nottingham and Chelmsford and a separate section of Eastchurch Prison. 
Nottingham is for men thought capable of responding to a constructive 
training in skilled work and Chelmsford for a slightly lower class of that 
category. Both prisons provide certain training facilities. Eastohurch is 
for the older men who are thought suitable for conditions of limited 
security, and Parkhurst for men requiring conditions of maximum security. 
Because they are so few in number, women sentenced to preventive 
detention are accommodated in the same wing of Holloway Prison .as women 
serving long sentences of imprisonment. 

(ii) Second stage 

27. It is of the essence of the system that the offender is being confined 
for a period considerably longer than that for which ihe would have been 
imprisoned as a punishment for his current offence. For this reason it 
was intended 'that the conditions of his confinement should be as little 
oppressive and as much superior to the conditions of ordinary imprisonment 
as might be compatible with safe custody and good order. Thus, in the 
words of the rules, 

“ Arrangements shall be made under which a prisoner who has passed 
into the second stage may become eligible to earn privileges over and 
above those allowed to a prisoner serving a sentence of imprisonment, 
including — 

(a) payment for work done at a higher rate, 

(b) facilities for spending money earned in prison either .at a prison 
store or on such articles, including newspapers and periodicals, 
purchased outside the prison as may he approved, 
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(c) the cultivation of garden allotments and the use or sale of the 
produce in such manner as may be approved, 

(d) the practice in the prisoner’s own time of arts or crafts of such 
kinds and in such a manner as may be approved, 

(e) additional letters and visits, 

(/) association in common rooms for meals and recreation.” 

28. On the other hand, because the statutory definition of the sentence 
emphasises that its primary function is the protection of the public, the 
Prison Commissioners have considered it their duty to hold all preventive 
detainees in conditions of security except at Eastchurch. There is no 
doubt that a small minority of them — principally those convicted of offences 
of violence — are difficult and dangerous men. It will he recalled, however, 
that such offenders form a very small proportion of the total, most of whom 
have long records of the less serious offences against property. As has 
already been indicated,* the main characteristics of ithis majority group are 
inadequacy and fecldessness, and it is clear that many of them do not 
require the conditions of security which they at present share with the 
small minority of really dangerous criminals. They are, on the whole, 
docile in prison and rather less prone than other prisoners to commit 
offences against discipline. 

29. Thus while prisoners in the second stage of preventive detention 
do in certain respects have a somewhat easier life than if they had been 
sentenced to a term of ordinary imprisonment, their conditions .are basically 
the same as those of any prisoner confined in a central or regional train- 
ing prison and have the same limitations. Moreover, in recent years 
developments in the regime even of the local prisons have reduced the 
contrast between the conditions of the first and second stages of preventive 
detention, If these trends continue, there may in time be little to distinguish 
the regime of the second stage of preventive detenion from that of ordinary 
imprisonment. 

30. Several members of the Prison Service spoke to us of the demoralising 
effects of the sentence, which, they said, were caused partly by its length, 
partly by -the lack of sufficiently interesting work to keep the prisoners 
occupied, and partly by the fact that it fostered -undue reliance on others 
and made the prisoners even less -fitted to stand -on their own feet, and to 
“ go straight ”, than before they -were sentenced. From what -we saw of the 
second -stage regime, we can well believe this. In particular, we received 
many complaints- — from prisoners, members of prison staffs and Boards of 
Visitors — -a-bouit the type of work provided. There is no -doubt that there 
ought to be :a greater variety of constructive work, of a -kind th-at will keep 
the prisoner’s mind occupied as well as his hands, if he is to form those 
habits of industry which are essential to his rehabilitation. It may not, 
however, be possible to make much work -of this sort available without a 
fundamental change in the nature of the regime, -and this question is bound 
up with the whole future of preventive detention, which we discuss later. 



* See paragraph 21. 
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(iii) Third stage : the decision of the Preventive Detention Advisory Board 

31. The rules provide that the question whether a prisoner in the second 
stage shall be admitted to the third stage, and the date of his admission, 
shall be decided by an Advisory Board consisting of three members of the 
Board of Visitors approved iby ithe Secretary of State, and such other persons 
not exceeding four, of whom one may be a Commissioner or Assistant 
Commissioner, >as the .Secretary of State may appoint. The Chairman is 
appointed by the Secretary of State, and at present (Mr. Bertram Reece, 
formerly a Metropolitan Magistrate, is Chairman of all five Boards. The 
pattern of membership of the Boards is generally similar : apart from the 
three marhbers of the Board of Visitors, there is a .principal probation officer 
for the area, and one other member, who at Parkhurst and Nottingham is 
a retired Prison Commissioner, at 'Eastahiureh the County Director of 
Education, and at Chelmsford a practicisinig psychiatrist ; the Chief Director 
at the Prison Commission its a member of all the four Boards for men and 
on the Holloway .Board his place is taken by the Assistant Commissioner 
for women’s establishments. It will be seen .that since the Advisory Board 
includes members of the Board of Visitors some of its members may have 
been previously acquainted with .the prisoner, if he has appeared before the 
Board of Visitors charged with a disciplinary offence. It has been put to 
u,s that this is .undesirable. On the other hand we have received many 
representations to the effect that ,a Board which, as will ibe seen, has to 
decide whether the poisoner is .likely to “ go straight ” on release ought to 
be composed of those Who have more, rather than less, .personal knowledge 
of the prisoner. 

32. The importance of the third .stage is that it enables the .prisoner both 
to serve the remainder of his sentence in conditions of modified security and 
to become eligible for release a good deal earlier than if he had remained 
in the second stage. The prisoner .admitted to the third stage is eligible 
for release .on licence .when he has served twodhiirds of his sentence. If, 
however, he is not admitted to the third stage, he cannot become eligible 
for release until he has served five-sixths of the .sentence. The basis upon 
which the Preventive Detention Advisory Board approaches its consideration 
of .a prisoner’s case is whether, in the words of the rules, “there is a 
reasonable probability that he will not revert to a criminal life.” Since, 
however, the Boards .are dealing with prisoners with bad criminal records, 
and Since the .primary object of preventive detention is to keep them “ out of 
oiroulation ” and to .protect the public, ithe question whether .there is a 
reasonable probability that a particular prisoner will not revert to a criminal 
life is one fraught with very considerable difficulty .and must lie within the 
realm of speculation. 

33. A prisoner is usually interviewed .by the Board rather more than 
twelve months .before he has served .two-thirds of his sentence, and once the 
Board has reached its decision he does mot get the opportunity of a second 
hearing unless new facts come to light which might have affected the decision. 
He has the right to appear in person before the Board and present his case 
in his own way. This right is usually exercised, although there are excep- 
tional cases where a prisoner for reasons best known to himself refuses to 
appear before the Board and his case is considered in his absenoe in the 
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light of information then before the Board and the decision is conveyed 
to him iby the Governor. Prisoners have ample opportunity to prepare their 
case in advance because when they enter .the second stage they receive a 
notice that they will in due course become eligible to be brought before the 
Board. Some days in advance of .the hearing the Board is provided by the 
prison with a comprehensive report which sets out, inter alia, siuch particulars 
as are known of tihe prisoner’s antecedents, character and outlook, his work 
record in and out of prison, his attitude towards his relatives and the facts 
about his physical and mental health. The Board’s .attention is also drawn 
to any letters which may be available from relatives, potential employers 
or anyone interested in the prisoner and likely to be of assistance to him 
on his release. The report ends with a prognosis for the future and the 
opinion of the Governor, -Deputy Governor, Chaplain, Medical Officer and 
Chief Officer as to whether the prisoner has made a satisfactory social 
adjustment or not. In addition, each member of the Board is provided in 
advance by the Central After-Care Association with case sheets setting out 
a short history of the prisoner on his discharge from previous sentences. 

34. The decision of the preventive Detention Advisory Board is of very 
great importance to the prisoner. The question whether he shall serve 
two-thirds or five-sixths of his sentence is the only indeterminate element in 
the present preventive detention system. The system established by the 
Act of 1908,* following the tendency of the majority of European and 
American penal systems, .left the date of release, within the maximum 
specified .by the court, entirely indeterminate and subject to the .advice of 
an Advisory Committee ; and the terms of the Criminal Justice Act, 1948, 
would have allowed of a similar system. The English administration has, 
however, never favoured this system, taking the v-iew that its theoretical 
advantages were outweighed by its practical disadvantages, in particular 
its .unsettling effect on the morale of the prisoners. This view was supported 
by the experience of the 1908 system, which in fact broke down and became 
in practice one of automatic release after three-quarters of the sentence 
had been served, subject to good conduct. Nevertheless, since the sentence 
is in principle not punitive but preventive, it wias considered that there was 
a case for maintaining an element of indeterminacy based on selective release. 
Hence the .present system, established by the Prison Rules, 1949, Which was 
an attempt to make the best .of both worlds. Under a completely indetermi- 
nate system, the prisoner never knows .the thing which above all interests 
him ; that is, when he will get out. Under the present system at least he 
knows that he can expect to serve five-sixths, and if he is tacky two-thirds, 
and he knows -this some years before he is actually due to go out. 

35. Some idea of the importance of the Board’s decision to the prisoner 
can be derived from the fact that on the maximum sentence of fourteen 
years’ preventive detention the difference between release at two-thirds and 
at five-sixths is two years and four months ; on an eight year sentence it 
is one year and four months and even on the shortest, five year, sentence 
it is ten months. It was evident 'to us that, in the hope of obtaining these 
extra months or years of liberty and of benefiting from the very different 
regime to' which most of those in the third stage are subject, t many 

* See paragraph 7. 

t See paragraph 38. 
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prisoners took very great .trouble to try to make a .good impression on the 
Board. Several prison officers and prisoners told us that some men would 
go to almost any lengths to improve their chances of being promoted to 
the third stage. They would attend classes, volunteer for extra work, inform 
on other prisoners and try in other ways to ingratiate themselves with the 
authorities. Conditioned as they are by previous sentences of imprisonment 
to the idea that so long as they behave in prison they will get out on a 
fixed date which they can foresee from the beginning, very few of them are 
able to understand that the primary consideration before the Board is not 
their behaviour in prison but whether they are likely .to keep out of trouble 
on release. The great majority are, however, disappointed by the decision 
of the Board, since only about 17 per cent, are, on average, promoted to the 
third stage. Some who fail before the Board suffer severe psychological 
reactions, and may in consequence have to be segregated from their fellows 
until they have got over their disappointment. A particularly unfortunate 
feature of the system is its effect on the prisoner’s family. We were told that 
failure to be promoted to the third stage was often regarded by a man’s 
family as showing that he had misbehaved in prison. Instances were quoted 
to us of wives who had hitherto remained faithful deserting their husbands 
on being told that they were to remain in the second stage. 

36. We are in no doubt whatever that the selection of a few prisoners for 
promotion to the third stage, while the great majority remain in the second 
stage, is one of the most unsatisfactory features of the preventive detention 
system. We understand that it has for some years been apparent that this 
process of selection is neither understood nor acoepted by most of the 
prisoners, and when visiting the prisons we found that this, more than any 
other aspect of the sentence, was a cause of unrest and bitterness. It was 
condemned by all the prisoners whom we interviewed, virtually all the prison 
staff and all the Boards of Visitors save one. Some of our witnesses found 
in it an element of cruelty, and prisoners not promoted to the third stage 
regarded the Board’s decision as the imposition of an additional sentence, 
having in mind the “ extra ’’ months or years they would have to serve owing 
to their failure to achieve what they persisted, in regarding as their due — 
release after two-thirds of the sentence. 

37. While the system was still in its early stages it was not possible to 
say whether prisoners selected for earlier release toad in fact shown a better 
result than the others. We have studied !the reconvictiions of ail men dis- 
charged from preventive detention from the beginning of 1955 up to the end 
of 1961.* By 31st December, 1961, 49 per cent, of all those who had been 
released during this seven year period, and over 60 per cent, of those who 
had been released before 1959, had been reconvicted. There appeared to 
be little significant difference in the long run between the rate of recon- 
viction of those men who had served five-isdxths and those who had served 
two-thirds, although there was some evidence that men released after serving 
two-thirds tended to be reconvicted after a rather longer interval. It thus 
seems true to say that the Boards are unable to differentiate a good risk 
from a bad one. This was confirmed to us by the Chairman of the Boards 
who told us “ we can never form a reliable opinion about a prisoner’s pros- 

* See Appendix C, Table III. 
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pects on release, and fortified though we are by almost exhaustive infor- 
mation, our decision at the end is basically a hunch, and often a majority 
hunch at that.” Furthermore, it is necessary to bear in mind that most of 
those promoted to the third .stage will receive the advantages of the hostel 
regime (described in the following paragraph) for some months before their 
release, and it may well be these advantages rather than any characteristics or 
abilities taken into account by the Board which enable them to do rather 
better than the rest. The Chairman of the Boards told us that he and his 
colleagues wexe by no means certain that the prospects for 'those left in the 
second stage would not have been just as good if they also had reoeived 
hostel treatment, with the opportunity such treatment gives to acquire habits 
of regular work, responsibility and often a substantial bank balance against 
release. 

(iv) The hostel system 

38. Prisoners promoted to the third stage are so far as possible placed 
in a separate part of the prison, with relaxed supervision and more self- 
responsibility, and they work outside the walls. About three months after 
entering the stage, if they have proved reliable, they are transferred to 
entirely different conditions Constituting a real test of their fitness for free- 
dom. In November, 1953 there was established at Bristol, within the walls 
of the local prison, a hut furnished as a hostel for men in the third stage, 
where they live as much as possible in the conditions of a working men’s 
hostel, and are not subject to prison discipline. Similar accommodation has 
also been available since 1957 in a separate wing at Nottingham. Women 
selected for third stage are transferred, if suitable, to the open prison at 
Askham Grange, where they go out ito work on the same basis as the men 
at Bristol and Nottingham. The prisoners normally stay in the hostel for 
about six months, until they are released on licence. Work is found for them 
in the neighbourhood, where they attend and draw their wages as ordinary 
employees. Deductions from their wages are made to cover board and 
lodgings and any expense incurred in maintaining their dependants, and an 
allowance varying between ten shillings and thirty shillings a week is made 
to them for necessary expenses and recreation ; the balance of wages is put to 
compulsory savings. These prisoners are allowed a good deal of freedom 
in the evenings and at weekends and some local families have been good 
enough to welcome them into their homes. The sanction for a breach of 
rules at 'the hostel is return to the central prison and relegation to the second 
stage, which means discharge after serving five-sixths of the sentence instead of 
after two-thirds. 

39. The hostel scheme, which has recently been extended to cater for 
oertain long term prisoners other than preventive detainees, is still in its 
early stages. To the extent that the great majority of hostellers keep out of 
trouble while at the hostel the scheme has so far been successful. Its real 
test, however, must be its success in keeping the men out of trouble on their 
release, and of this we could find no conclusive evidence, so far as pre- 
ventive detainees were concerned. We have already shown* that there is 
little difference in the long run between fhe rate of reoonviction of men 



* See paragraph 37. 
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released ait two-thirds and .those released at five-sixths, and the small number 
of men released at two-thirds who did not go to a hostel certainly have no 
worse a record in this respect than the great majority who did..* 

40. We saw the Nottingham hostel during the course of our visit to that 
prison and some of us were also able to see the hostel at Bristol. The 
inmates had a number of criticisms to make of the arrangements. They 
were particularly critical of the practice of requiring a person selected 
for promotion to the third stage to serve .a probationary period of three 
months before being transferred to a hostel, and they could not see that 
it served any useful purpose. This often prevented them from obtaining 
the jobs that they wanted and was also embarrassing in that it required 
them to .continue to mix with other less fortunate prisoners. There were 
also complaints about the .small amount of pocket moneyt they were 
allowed to keep out of their wages, which sometimes made it difficult for 
them to join in the leisure activities of their workmates from outside 
the prison. The fact that the hostels were within the prison walls was 
a further embarrassament to some of them. On the whole, however, 
although they criticised particular aspects of the system, the hostellers 
appreciated their time there and thought that it would be of benefit to 
them. In their view, a period in a hostel helped a man to face his 
responsibilities and gave him great advantages over other prisoners who 
did not receive the same opportunity. 

41. At Nottingham and Chelmsford .prisons there are huts in the prison 
grounds to which prisoners from any of the preventive detention prisons 
who have not been selected for the third stage may be transferred for the 
last six months of their sentence. They .are given the opportunity of 
working outside the prison as a party and under supervision ; and in 
company with members of the staff they are able to .attend cinemas and 
sporting events in the neighbourhood. It was, however, represented to 
us by some prisoners and prison officers that these men were employed on 
unconstructive and menial work which was of little or no value as a 
preparation for release, and most witnesses considered that all preventive 
detainees should have the opportunity of going to a hostel. On the other 
hand, it has to be borne in mind that if prisoners were sent to work for 
outside employers regardless of the likelihood of their “ going straight ”, 
the employers might not continue to co-operate, and the hostel scheme would 
then get a bad name with the public. 

(v) After-care 

42. A person released from preventive detention, whether from the second 
or the third stage, is subject to a conditional licence for the unexpired 
part of his sentence, during which he is under the care and supervision 
of the Central After-Care Association. Whilst on licence he is required 
to live and work at a place approved by the Association, to report as 
directed either by letter or personal visit, to lead a steady and industrious 
life, and not to break the law or mix with persons of bad character. If 
he does not comply with these conditions of his licence he may be recalled 



* See Appendix C, Table III. 
t See paragraph 38. 
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to serve part or all of the rest of the sentence. Few prisoners are in fact 
recalled for failing to obey the terms of the licence — an average of about 
half a dozen a year between 1955 and 1960 — but many find themselves 
back in prison during the period of supervision as a result of a further 
conviction. Supervision by the Central After-Care Association is intended 
not only to control — for the protection of the public — the mode of life of the 
discharged prisoner during this period of conditional liberty, but also to 
help him to try to establish himself as a useful and law abiding member of 
the community. In order to make preliminary arrangements for after-care 
a representative of the Association visits a person serving a sentence of 
preventive detention shortly before his release and asks him whether he has 
made any plans. If he has none, the after-care officer tries to find some link 
with his past — at its lowest, this means a link with an area where there 
is most employment of the type for which the prisoner appears best suited, 
together with a hostel where he can be accommodated, if he has no home. 
On his release the prisoner is given enough money to enable him to get to 
this area and the local associate of the Central After-Care Association — 
normally a probation officer — is expected to assist and befriend him. 

43. The arrangements for the organisation of after-care for all classes of 
prisoner are at present being examined by another sub-committee of the 
Council, and we have accordingly confined our consideration of this matter 
to the special needs of persons sentenced to preventive detention. We have 
no doubt that the great majority of these persons require a good deal more 
help and. supervision than the Central After-Care Association is at present 
able to give them. This is in part due to the length of the sentenoe. The 
consequences of long confinement are that those prisoners who have been 
living with their families tend to lose touch with them, and thus have no 
home to go to on release ; unless they have had the benefit of a period in 
a hostel they have become unaccustomed to earning their living ; and, in 
general, they have lost touch with the outside world — the women prisoners, 
for instance, fail to appreciate the change in the cost of living. Segregation 
from the community for a long period is thus likely to make them less 
fitted than before to take their place in the community. 

44. The personal characteristics of preventive detainees, as of persistent 
offenders in general, also present special problems of after-care. As we 
have already mentioned,* the majority are of inadequate personality. Dr. 
West’s research has, however, shown that some of this group are capable of 
keeping out of trouble if provided with constant support and protection. He 
writes as follows: — 

“ The inadequate group is the most important, both as regards numbers 
.and .as regards the possibility of providing effective help. The study 
of conviction-free intervals showed that at least some of the inadequates 
were capable of giving up criminal habits for long periods of time, and 
even doing a reasonable job of work so long as they remained in sheltered 
circumstances and under the personal protection of someone prepared to 
look after them and make allowances for their shortcomings. This 
conclusion is confirmed by the experience of Merfyn Turner, who started 



* See paragraph 21. 
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the Norman House Hostel for former prisoners. He found that inade- 
quates did better than other types under the kindly, supportive, family 
atmosphere he and his wife provided.” 

The older prisoners are particularly in need of after-care. Some are so 
■institutionalised that they need to live in some form of institution for the 
remainder of their lives. It is difficult to find places for them in old people’s 
homes. It seems to us that special provision should be made for them. 

45. The deficiencies in the present after-care arrangements for preventive 
detention prisoners, to which we have drawn .attention in the preceding 
paragraphs, point to the conclusion that more should be done for them 
both before and after release. A greater effort should be made while they 
are in prison to keep them in touch with their families and to train them in 
employments which are likely to be of use to them outside prison ; and when 
they are released they should be provided with more positive help and 
support in seeking to re-establish themselves in the community. Many of 
them may require after their release the protection afforded by well-run hostels 
or similar establishments, where they may reside for a period extending well 
beyond the expiry of the licence, and to which they may return if they feel 
in need of further support. At present the contrast between conditions in 
prison and in the outside world is too great for those who have not been to a 
hostel, and many of them commit further offences very soon after release 
through sheer inability to “ cope ” with conditions outside. This suggests 
that if after-care is to stand any chance of success release must be preceded 
in all possible cases by a more open regime in prison. 

46. Whatever additional facilities it is found possible to provide, the 
attempt to make persistent offenders fit to 'take their place in the community 
again must always be an uphill task, both because they have become accus- 
tomed to a life of crime and because of what we found to be a not uncom- 
mon reluctance on their part to co-operate with the authorities who 
were trying to assist them. Nevertheless we are convinced that the pro- 
vision of the sort of after-care which will meet the special needs of preven- 
tive detainees is an essential part of any system which aims to protect the 
public from the habitual offender. 

Summary 

47. The effects of the preventive detention sentence may be summed up 
as follows. It undoubtedly keeps out of circulation for a substantial period 
those on whom it has been imposed. On the other hand, it has all the disad- 
vantages of a long sentence of imprisonment, with the addition that it is 
an indication, far more than ordinary imprisonment, that 'the offender has been 
rejected by society. A result of the imposition of the sentence on persons 
of widely differing ’types is that prisoners who would benefit from a variety 
of different sorts of treatment may have to be accommodated in the same 
establishment. The decisions of the Preventive Detention Advisory Boards 
have caused great bitterness amongst prisoners and have not, in general, been 
justified by the subsequent careers of those prisoners promoted to the third 
stage. With few exceptions, most preventive detainees leave prison as badly 
(or worse) equipped to face the outside world as when they were sentenced. 
Nor do they receive the continued support which most of them need after 
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release. Whether this is inevitable, in view of the type of offender dealt 
with by preventive detention, or whether something more can be done, con- 
sistently with the need to protect the public, to rehabilitate these prisoners 
during and after their sentences, is a matter we consider in the following 
chapter. 



CHAPTER IV 

CONCLUSIONS AND RECOMMENDATIONS 

48. We may sum up the conclusions of Chapters II and III by saying that 
our inquiry has brought to our attention several major defects in the system 
of preventive detention established by the Criminal Justice Act, 1948. The 
system deals with only a very small proportion of persistent offenders, and 
many of these offenders have committed crimes which are not in themselves 
serious, although they mostly have a long record of similar offences. The 
public is undoubtedly protected by the system to the extent that the persons 
dealt with by it are segregated from the community during the period of their 
sentence. But this period of segregation is demoralising and embittering and 
does little, or nothing, to prepare most of them for life in the outside world 
on their release ; thus at the end of the sentence they are usually no more 
able to keep ouit of crime than they were before they began it, and the 
majority are reconvicted within a few years of release.* We have to consider 
primarily what is best in the interests of the public. That the preventive 
detainees themselves greatly resent the sentence is not itself a reason for 
recommending any change, but if their resentment means that they are deriv- 
ing no benefit from it and will continue to prey on the public on their 
release, then it is in the interests of all concerned that some changes should 
be made, if something better can be devised. 

Possible modifications of the preventive detention system 

49. We have given a good deal of thought to the question whether the 
defects to which we have drawn attention can be cured by retaining the 
preventive detention system, but modifying it in various ways so as to exclude 
certain types of offender for whom the sentence appears to be rather less 
suitable than for others. To a certain extent this is already being done 
by the courts, which, as we have seen, are by no means prepared to say that 
a person who is technically qualified under section 21 (2) of the Act merits 
preventive detention on that account alone. The scope of the sentence will 
tend to be even more restricted as a result of the practice direction given by 
the Court of Criminal Appeal earlier this year.f On that occasion the Lord 
Chief Justice said that too much use was being made of the power to impose 
preventive detention ; that the sentence should only be given as a last resort 
and to those nearing 40 years of age or over ; that in cases of serious crime 
a sentence of imprisonment of sufficient length was often more appropriate ; 
and that preventive detention should not ordinarily be imposed where the 
offender had kept out of trouble and continued in employment for twelve 

* See paragraph 37. 

t See paragraph 15. 
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months or more since his last conviction. This direction in effect summed up 
the practice of the Court of Criminal Appeal as it had been developing for 
some time, and it seems clear that this has been the primary cause of a drop 
in the number of preventive detainees in prison from about 1,300 to 1,200 
during the past eighteen months. The effect of the public statement quali- 
fying liability to preventive detention in these various ways will undoubtedly 
be to reduce the number of persons sentenced to preventive detention still 
further ; it will be recalled, for instance,* that until recently nearly half the 
persons sentenced have been under 40 years of age. 

50. It would be possible to provide by statute that the minimum age 
should be raised from 30 to 40 and to go further in the direction of 
restricting preventive detention to those for whom a sentence of this sort 
seems most justified. One way of doing this would be to exclude certain 
classes of offence. Thus it has been calculated that if all offenders whose 
current offence was larceny were excluded from liability to preventive deten- 
tion the reduction in the number of offenders so sentenced would be over 20 
per cent. Another way would be to raise the number of qualifying con- 
victions. Although, ias w.e have seen.t 'the counts do not in general impose 
the sentence until an offender has fax more than the minimum number of 
qualifying convictions, some 12 per cent, of preventive detainees were found 
to have no more than the minimum. Again, 'there could be a requirement 
that no one should be sentenced to preventive detention unless he had pre- 
viously served a sentence of imprisonment of three years or more. This 
would have the effect of removing about 15 per cent, of those at present 
liable to preventive detention. 

51. Had our terms of reference precluded us from considering the abolition 
of preventive detention we should, in the first place, have made recommen- 
dations designed to exclude unsuitable persons from liability to the sentence, 
on the lines of some of the proposals referred to in the preceding paragraph ; 
secondly, we should have recommended the abolition of the distinction be- 
tween release at two-thirds and at five-sixths since, as we have already shown, 
the Preventive Detention Advisory Boards have been unable to form a 
reliable opinion about a prisoner’s prospects on release, | and since the 
Board’s decisions have been a oause of great discontent in the prisons ; and, 
thirdly, we should have proposed that some further study should be made 
of ithe types of regime and after-care best suited to the various classes of 
persistent offender, bearing in mind, in particular, the needs of the old and 
those of inadequate personality for continued support both before and after 
release. 

52. It seemed to us very doubtful, however, whether if the preventive deten- 
tion system were modified in such ways as have been mentioned in the last 
three paragraphs it would have much impact on the problem of 'the persistent 
offender. If its incidence were restricted on these lines, and if the oourts con- 
tinued to use the sentence only for the same proportion as at present of those 

* See paragraph 16. 

t See paragraph 1 8. 

t Dr. Hammond’s research has shown that it is possible to divide preventive detainees, 
according to their background and record, into groups having different rates of reconviction. 
This would not, however, enable the Preventive Detention Advisory Board to forecast the 
likelihood of an individual offender being reconvicted. 
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liable to it, it might well be imposed on no more than a hundred persons a 
year. The system would then be in danger of becoming as much a dead 
letter as that of 1908 was found to be by the Departmental Committee on 
Persistent Offenders. 

Whether preventive detention should be abolished altogether 

53. We have come to the conclusion that merely to alter the qualifications 
for preventive detention and the procedure for determining the date of 
release and to suggest modifications of the regime and of the arrangements 
for after-care would be to do no more than tinker with the problem. It is 
necessary to go further than this and to consider whether the system estab- 
lished by section 21 of the Criminal Justice Act, 1948, should continue in 
any form at all, A substantial number of our witnesses have in fact repre- 
sented to us that the system should be abolished. We were told that it is 
used to such a small extent, is so bitterly resented by the prisoners, and 
has so negligible an effect in keeping them out of trouble, that its complete 
abolition is the only solution. Whether this is so, and what, if anything, 
should replace preventive detention, we consider in the following paragraphs. 

54. We should not be presenting a fair picture of the evidence we have 
received if we did not make it clear at the outset that most, though not all, 
of those witnesses who had had experience of sentencing in the superior courts 
took the view that preventive detention, or a sentence of a very similar 'type, 
ought to be retained, and this was also the view of the Commissioner of the 
Metropolitan police. Again, the majority of members of the Prison Service 
and of Boards of Visitors whom we interviewed, though critical of the 
existing system, were of the opinion that there should be some form of 
preventive sentence for the older persistent offenders. It was represented 
to us by some witnesses that preventive detention was a necessary weapon 
in the fight against crime because it was a valuable deterrent We were told 
that persistent offenders fear and hate preventive detention, and it was sug- 
gested to us that 'their reasons for this attitude are that preventive detention 
must involve a minimum period of five years’ imprisonment, that there is 
uncertainty about the date of release and that the veiy name of the sentence 
implies that the offender has been put out of the way by society as someone 
incapable of reform — though this last reason is scarcely a justification for re- 
taining the sentence. But the effectiveness of the sentence as a general deter- 
rent must, we think, be considerably weakened iby the widespread knowledge 
that it is comparatively rarely imposed. Moreover, there is no evidence 
that preventive detention or the threat of it is more effective .than any other 
sentence in deterring an individual offender from the commission of further 
crime. Research has shown that there is a slight difference in the rate at 
which an offender is reoonvicted before and after he becomes liable to pre- 
ventive detention ; but there is no significant difference between the rate of 
reoonviction of a liable offender who has served a sentence of preventive 
detention and one who has served some other sentence.* 

55. In the second place, it has been represented to us that preventive 
detention ought to be retained as a separate form of sentence which is recog- 
nised by the courts and by the offender as merited for the protection of society 
rather than as a punishment for the particular offence under consideration. 

* See Appendix D, 
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It will be recalled* that the courts take the view that for a comparatively 
minor offence it would not be appropriate to award a long sentence of 
ordinary imprisonment based on the offender’s previous record, if a proper 
balance of sentencing is going to be maintained and the long sentences of 
imprisonment reserved for the most serious offences. We deal with this ques- 
tion more fully later on ;t but we feel it necessary here to draw attention 
once again to the very small use that is being made of preventive detention, 
which suggests that its disappearance would not cause any marked change in 
the sentencing practice of the courts. 

56. W,e have examined very thoroughly the arguments advanced in favour 
of the retention of preventive detention and have devoted a great deal 
of time to this .aspect of the problem. The last thing we would wish 
to do, in view of the great increase in crime which has taken place in 
recent’ years, would be to deprive the courts of any weapon which might be 
of substantial use to them in the fight against crime and thus to leave the 
public in any way less protected than they are at present ; and we have 
borne in 'mind that protection is required not only from the serious 
criminal but also from the persistent petty offender who preys, continually 
on the community. As we have already said,'.j: the fact that criminals dislike 
a sentence is certainly no reason for abolishing it, though if their embitter- 
ment merely means that they become more rather than less likely to revert 
to crime, the public might well be less at risk if some other type of sentence 
were substituted. The crux of the matter seems to us to be whether the 
abolition of preventive detention need leave society worse protected than 
before, bearing in mind that at present it serves to protect them against 
only a small minority of persistent offenders, and not, generally speaking, 
the most serious offenders at that. 

57. It is not, of course, possible to say precisely what sentences of 
imprisonment would be likely to be imposed on offenders now sentenced 
to preventive detention if such a sentence were not available to the courts, 
since the decision of a court in an individual case must depend on many 
complex considerations which cannot be analysed statistically. We have, 
however, found it possible to draw certain general conclusions from an 
examination which we have made of three types of sentences : first, the 
sentences of imprisonment imposed on offenders in general for the types 
of offence for wihich preventive detention is most commonly awarded ; 
secondly, the previous sentences of persons sentenced to preventive deten- 
tion ; and, thirdly, sentences of imprisonment imposed on persons liable to 
preventive detention. For this purpose we divided persons sentenced to 
preventive detention into three broad groups : — 

(i) those convicted of offences of violence against the person and 
sexual offences ; 

(ii) those convicted of the more serious offences against property ; in 
particular, breaking and entering ; 

(iii) those convicted of less serious offences against property (aggravated 
and simple larceny). 

* See paragraph 20. 

t See paragraphs 59-64. 

t See paragraph 48. 
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The general conclusions which we were able to draw from our examination 
of the three sources of information referred to were — 

(a) that well over 10 per cent, of men sentenced to preventive detention 
would in any case receive sentences of imprisonment of five years 
or more ; and 

( b ) that of the remainder those convicted of the more serious offences 
against property might commonly receive sentences of between three 

and five years’ imprisonment, and those convicted of larceny 
sentences of less than three years. 

It seems to us to follow from these conclusions that with the more serious 
types of offence the use of imprisonment in place of preventive detention 
would be unlikely to weaken the general deterrent effect of the penal 
system, having regard to the limited use now made of preventive 
detention for this type of offence, and the fact that the alternative sentence 
of imprisonment would not be wholly incommensurate in length with the 
normal sentence or seven or eight years’ preventive detention. It is more 
difficult to assess the effect of abolishing preventive detention for the less 
serious offences against property, since the alternative sentence of imprison- 
ment for this class of offence would be considerably shorter than the normal 
preventive detention sentence. The present use of preventive detention 
for this class of offence is, however, restricted to between 50 and 100 cases a 
year, which represents a very small proportion of those convicted of this 
type of offence, 

58. In short, we believe that if preventive detention were abolished and 
nothing were put in its place the general deterrent effect of the penal 
system would not be weakened to any significant extent. In view of this, 
and of all the disadvantages of the preventive detention system to which 
we have already drawn attention, we are in favour of abolishing the system 
altogether, rather than retaining it, either as it stands at present or in 
a modified form. We do not, however, propose to leave the matter there. 
Experience has shown, and we have indicated in this report, that in certain 
respects— affecting both the sentencing practice of the courts and treatment 
after sentence the persistent offender presents a special problem. We include 
in the description “ persistent offender ” not only those who receive sentences 
of preventive detention but also the very much larger number who are at 
present dealt with by the courts in other ways.* In the remaining 
paragraphs we suggest how the problem should he tackled. 

The problem of the persistent offender 

(i) Sentencing practice 

59. Ever since the passing of the Prevention of Crime Act in 1908, 
which, in effect, enabled a court to impose an additional sentence on an 
offender for being a “habitual criminal”t, it has been recognised that 
the sentence passed on a persistent offender may have regard as much to 
his previous record as to his current offence. In this sense a sentence of 

* See paragraph 15. 

t See paragraph 7. 
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preventive detention differs from a sentence of ordinary imprisonment 
which, although it takes account of the previous record, relates primarily 
to the gravity of the current 'offence. Thus we saw it stated* that a 
comparatively minor offence against property did not warrant a sentence of 
more than two years’ imprisonment, even where a defendant had fourteen 
previous convictions of dishonesty, while, on the other hand, .a sentence 
of seven years’ preventive detention was entirely appropriate in the same 
circumstances. 

60. The validity of this distinction between the principles on which 
sentences of preventive detention and sentences of imprisonment are imposed 
does, however, seem to us to be open to question. Many statutes provide 
for increased penalties for second and subsequent offences, thereby recognis- 
ing that persistence in the same offence should attract heavier punishment. 
Such provisions clearly establish the principle that previous offences, 
for which the penalty has already been paid, may nevertheless have the 
effect of raising the penalty for the current offence beyond what it would 
otherwise have been. We think that it follows from this principle that the 
weight of a persistent offender’s past misdeeds may come to be of more 
account in determining the sentence than the seriousness of his latest offence. 
Thus we do not regard it as inequitable for a persistent petty offender to be 
deprived of his liberty for a longer period than his current offence would 
warrant, and we see no advantage in describing such a sentence as pre- 
ventive detention rather than imprisonment. Prevention of the offender from 
the commission of further crime is one of the objects of all sentences. We 
consider later how far persistent offenders require detention in a special 
regime, but it is true to say that at present there is very much more variation 
between the different types of regime for offenders sentenced to ordinary 
imprisonment than there is between the conditions of preventive detention 
and those of imprisonment in a closed prison. 

61. The disadvantages of the present preventive detention sentence may, 
in our opinion, be summed up by saying that it creates an unduly rigid and 
largely artificial distinction between preventive detainees and other persis- 
tent offenders. The minimum length of the sentence, which is, in effect, seven 
years.t brings this .point out /most clearly. At present, as we see it, the 
contrast between the alternatives which faoe an offender with a long record 
who has committed a comparatively minor crime is too great: he may re- 
ceive, say two or even three years’ imprisonment or not less than seven years’ 
preventive detention. The incidence of preventive detention is so small 
that the chances are that it will be the former. The few who receive preventive 
detention feel that they have been unjustly treated, and they have reason to do 
so. There is too great a difference between the punishment of those who 
just manage to avoid preventive detention and those who fall just on the 
other side of the line. The minimum length of the sentence is such as to make 
it inappropriate for the young and probably deters many courts from imposing 
it on a substantial number of persistent offenders. The more the courts are 
deterred from using it the greater the resentment that will be aroused in the 
few cases where it is used. 



* R. v. Caine, Court of Criminal Appeal, reported in “The Times” of 20th June, 1962. 
t See paragraph 22. 
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62. These difficulties would be removed if, instead of having to choose 
between what may, in the case of a minor offender, be a comparatively short 
sentence of imprisonment and a substantial term of preventive detention, 
the courts were able to make a wider use of the whole range of sentences of 
imprisonment for those offenders whose persistence in crime makes it neces- 
sary to give added weight to the need for the protection of the public. 

63. We recognise that there is a natural disinclination on the part of the 
courts to pass sentences of imprisonment not commensurate with the gravity 
of the current offence, and we therefore suggest that, if our recommendation 
for the abolition of preventive detention is accepted, Parliament should make 
it clear, in the statute providing for its abolition, that the protection which 
is at present afforded to the public by preventive detention should in future 
be provided, where necessary, by longer sentences of imprisonment. For most 
offences for which preventive detention has in the past been imposed the 
existing maximum terms of imprisonment axe already sufficiently high for this 
purpose. Thus the maximum sentence for burglary is life imprisonment ; and 
for several forms of larceny and forgery, housebreaking with larceny, embez- 
zlement and receiving stolen property (provided that the stealing itself was a 
felony) it is fourteen years’ imprisonment. Although the maximum sentence 
for simple larceny is five years, section 37 (1) of the Larceny Act, 1916, 
increases the maximum to ten years if the offender has previously been con- 
victed of any felony. There are, however, some offences frequently commit- 
ted by persistent offenders for which the maximum sentence of imprisonment 
is considerably lower than the average term of preventive detention. We have 
in mind, in particular, that the maximum sentence of imprisonment for 
housebreaking with intent to commit a felony is seven years and that for 
obtaining goods by false pretences it is five years. We therefore recommend 
that it should be provided, in the statute abolishing preventive detention, 
that where a person aged 21 years or over is convicted on indictment of an 
offence punishable with imprisonment for a term of five years or more, and 
the court is satisfied, having regard to his antecedents and to the need to 
protect the public, that it is necessary to impose a longer term of imprison- 
ment than is at present permitted for the offence in question, the court should 
be empowered to pass a sentence of up to ten years’ imprisonment. Such a 
provision would, of course, in no way affect the court’s power to impose 
a longer sentence than ten years’ imprisonment where this was already per- 
mitted by law. 

64. We realise that it may appear that we have done no more than propose 
the replacement of preventive detention by sentences of imprisonment of 
more or less equal length, with the possibility that these long sentences may, 
like preventive detention, be imposed on the young and on petty offenders. 
We hope, however, that, since we have specified no minimum period of 
detention for persistent offenders, our recommendations will in fact enable 
the courts to make use of the whole range of sentences of imprisonment in 
dealing with persistent offenders and that the maximum term will rarely have 
to be imposed. It will be recalled* that the Departmental Committee on 
Persistent Offenders considered that there were many persistent offenders for 
whom detention for a period of five years or more would be excessive. The 

* See paragraph 9. 
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Committee recommended that there should be sentences of detention of from 
two to four years, particularly for younger offenders, and the introduction 
of corrective training in the Criminal Justice Act, 1948, gave effect to this 
recommendation in a somewhat different form. Although the time must 
come when an offender who persists in petty crime can properly be sentenced 
to imprisonment for a longer term than is appropriate to the particular offence, 
we think that it is right to maintain some proportion between the gravity 
of the offences in the prisoner’s record and the severity of the sen- 
tence, and that the longest terms of imprisonment should be reserved, save 
in exceptional circumstances, for those whose crimes are of a serious 
character. It is also our view that a sentence of imprisonment longer than the 
existing maximum should not be imposed on an offender under 40 years of 
age except as a last resort. We considered whether the statute should speci- 
fically limit the use of the new maximum term of ten years’ imprisonment to 
offenders over 40, but we came to the conclusion that this was not necessary 
or desirable. The courts may be expected to take the age of the offender, 
as well as his record, into account when deciding what period he shall serve. 

(ii) The need for a new type of prison regime 

65. The conclusion reached in the preceding paragraphs is that, so far as 
punishment is concerned, there is no good reason why all persistent offenders 
should not be sentenced to imprisonment. The question which now arises 
for consideration is whether once he has been sentenced the persistent 
offender requires different treatment from other prisoners and whether, if so, 
this type of treatment is so distinct from others, and the prisoners who require 
it so easily recognisable by 'the courts, that the institution of a new type of 
special sentence would b.e justified. 

66. An essential preliminary to any consideration of the treatment 
which persistent offenders require is an analysis of 'the characteristics of these 
offenders and. the different types that are to be found among them. Such 
analyses have been carried out by Mr. Taylor, Dr. West and Dr. Hammond 
in the works to which we referred in paragraph 4, and we do not propose to 
go over the same ground in detail. Except that it excludes the very 
small group who commit offences of violence against the person or sexual 
offences, the following quotation from Dr. Hammond’s conclusions sums 
up the position: — 

“ The analysis shows that broadly three types of offender are sentenced 
to preventive detention. These are the housebreakers who are generally 
professional criminals in their 30’s or 40’s : their offences can be regarded 
as serious in themselves, both for the loss and hardship they occasion 
and because the offences may lead to more serious acts if the offender is 
disturbed in the course of committing -his offence. Then there is the 
group of fairly serious larceny or fraud offenders who manage to make 
away with large sums of money. This group is numerically small. A 
third group consists of the persistent petty thief or false pretence offender 
who is often quite old and who has failed to make a satisfactory adjust- 
ment to life generally. He has few ties, he holds a job for a short period 
only, he tends to have no roots and lives from day to day in hostels, 
lodging .houses or on the streets, and he tends to be a drain on the social 
services whether in prison or not. Moreover he has been in and out of 
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prison most of his life and appears to be better adjusted to prison life 
than to any other. It would seem fairly obvious that these three types 
of offender cannot be dealt with satisfactorily by one form of sentence.” 
Dr. West, who conducted a psychiatric survey not confined to preventive 
detainees, found that 12 per cent, were of normal personality, 36 per cent, 
were “ active — aggressive deviants ” (though only a minority of these 
were physically violent or explosively aggressive), and the remaining 52 per 
cent, were described as “ passive inadequate deviants ”. There is no doubt 
that this last group includes the majority of Dr. Hammond’s third group, 
the persistent petty thieves and false pretenders. 

67. All the information we have received suggests that it is this last 
group which presents a special problem in terms of treatment. Broadly 
speaking the other groups can be provided for within the existing prison 
system, and such problems as they present are not peculiar to persistent 
offenders. It is the petty offender against property whose criminal behaviour 
is the result of inadequacy rather than deliberate choice who, as we have 
suggested earlier in this report, could with advantage be detained in 
rather more open conditions than are possible in a secure prison. In the 
first place, there would be very little risk to the public in removing this 
type of offender from the closed prisons, since most of them are unlikely to 
abscond or, if they did get out, to resort to serious crime. Secondly, 
they are less likely to continue preying on the public when released if during 
their sentence they are given more encouragement to form those habits 
of industry which are essential to their rehabilitation. 

68. We have in mind that those who were fit to do so might be allowed, 
at a comparatively early stage in the sentence, to work in ordinary jobs 
in the neighbourhood of the prison as the “ hostellers ” do at present in the 
third stage of preventive detention.* For those who could not be trusted 
to work outside the prison, or as a preliminary to outside work, we hope 
that it would prove possible to provide a full day’s work within the prison. 
We suggest, in particular, that consideration should be given to the setting 
up of one or two special establishments, possibly on the lines of the 
farming community at Givenich in Luxembourg, which some of our 
members visited, where the primary object, as we understand it, is to ensure 
that the prisoner does a full day’s work and that in consequence the farm 
is, as far as may he, self supporting, and where the prison staff work with 
the men and are tradesmen rather than discipline officers. Some of the 
older prisoners and the medically unfit, who would be unable to do a full 
day’s work, would require a different sort of regime providing rather more 
sheltered conditions. 

69. We have not overlooked the fact that a sentence imposed on a 
persistent offender must be a punishment for his misdeeds as well as a 
preparation for his release. Partly for this reason, and partly because 
the oareful enquiry into an offender’s background and circumstances that 
will be necessary before it is possible to determine the type of regime to 
which he is best suited will inevitably take time, it may well be that the 

* See paragraphs 38-41. 
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first part of the sentence should always be served in a secure prison. Subse- 
quently, depending on the type of offender, the regime could gradually 
become more open, with increasing opportunities for employment for those 
suited to it, leading, wherever possible, to employment outside the prison, 
as in the present hostel system. 

70. It would be dangerous to be over optimistic about the effect which 
our proposals might have on the problem of the persistent offender. We 
realise that a considerable number of persistent offenders, no matter what 
treatment they receive, will probably continue to offend when they return 
to the oommunity. It has been suggested to us that such prisoners should 
be detained indefinitely— and if necessary for life — until there are reasonable 
grounds for thinking that they will not revert to crime. It will be clear 
from our discussion of the work of the Preventive Detention Advisory 
Boards that at the present time such a prognosis must be largely guesswork. 
But even if it should in the future become possible to establish with some 
accuracy the likelihood of an offender being re-convicted, we do consider 
that the State would be justified in detaining him indefinitely unless he had 
been convicted of so grave a crime that the court had thought fit to impose 
a sentence of life imprisonment. 



71. Since we are of the opinion that a very different type of regime 
from that at present accorded to preventive detainees would be suitable 
for the persistent offender of inadequate personality, there would appear at 
first sight to be grounds for drawing a distinction between this type of 
regime and other types of imprisonment and making it a separate sentence 
to be imposed -in such cases as the courts think fit. On balance, however 
we would not be in favour of this course, for three main reasons. 



72. In the first place it is not necessary, because the primary object 
of a sentence imposed on a persistent offender -must continue to be his 
segregation from the community for -a substantial period, and this object 
can be achieved by a sentence of imprisonment. Secondly, the decision 
as to the appropriate regime could not in some cases be taken until after 
many weeks , if not months, of careful study of the offender’s whole back- 
ground, and it might not be practicable or desirable to defer sentence for so 
long a period. Thirdly, the choice of regime would not necessarily be 
dependent upon the circumstances of the offence or even on the age or 
previous convictions of .the offender or ,on -any other easily identifiable legal 
qualifications. It might well be, for instance, that some offenders not at 
present liable for preventive detention could appropriately be dealt with in 
tlie sort of open prison for inadequate personalities that we have outlined 
and that others for whom this regime seemed prima facie very suitable would 
require rather greater security. We think that any attempt to lay down quali- 
fications m a statute would be liable to lead to the same sort of difficulties 
that have arisen over the qualifications for preventive detention. That is 
to -say, the sentence would tend to be imposed on some for whom it was 
unsuitable, while others for whom it would be appropriate would be excluded. 



73. Our proposal is thus that out of -those offenders sentenced to imprison- 
ment the Prison Commissioners should, after careful assessment allocate 
some, including in particular persistent offenders of inadequate personality, for 
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eventual transfer to a more open regime where there would be better oppor- 
tunities than under preventive detention for engaging in useful work. Other 
persistent offenders would be detained in the more secure establishments. 
This would mean that, instead of the few prisons at present seit aside for pre- 
ventive detention, all the resources of the Prison Commission, including a 
new type of institution, such as we have recommended, catering particularly 
for offenders of inadequate personality, would be available ito deal with the 
problem of the persistent offender. 

(iii) After-care 

74. While we consider that the institution of a truly indeterminate sentence 
for persistent offenders would not be justified, we are convinced that much 
more requires to be done than at present to try to bridge the gap between 
the end of the sentence and the resettlement of the offender in the community. 
The contrast between the conditions of imprisonment and the outside world, 
which so many persistent offenders find the greatest obstacle to resettlement, 
will be considerably reduced if, as we have suggested, it is possible to estab- 
lish in prison conditions more resembling those in outside employment. But 
the .transition from prison to the community after a period of several years 
will always be difficult. We have mentioned in the previous chapter the 
special needs of persistent offenders for after-care, and have suggested that 
many of them require the support of a residential institution for a considerable 
time after their release and in some cases for the rest of their lives.* 

75. In view of the difficulties experienced by persons released from pre- 
ventive detention, particularly those who have no relatives or friends to give 
them a home, in trying to settle down in the community, we think it would be 
well worth while for consideration to be given to the establishment of a num- 
ber of homes or hostels to which they could go on release. Admission 
would have to be contingent on the acceptance of the conditions of a disci- 
plined life, including, wherever possible, a requirement that the inmate should 
earn his own living. We believe that such establishments might help to keep 
some persistent offenders out of trouble. They should at least solve the not 
infrequent problem of the prisoner, usually of advancing years, who is 
genuinely reluctant to leave prison at the end of a long 'sentence, for fear of 
being unable to stand up to conditions in the outside world. This proposal 
need not, of oourse, be confined to the sort of prisoner who at present quali- 
fies for preventive detention, and we accordingly suggest that it should, be con- 
sidered in ithe light of whatever recommendations .are made by 'the Sub-Com- 
mittee of the Council which is at present examining the whole organisation of 
after-care. 

Summary of recommendations 

76. Our recommendations may be summarised as follows: — 

(1) Preventive detention should be abolished (paragraph 58). 

(2) The courts should be empowered to pass sentence of up to ten years’ 
imprisonment on persistent offenders convicted of offences at present 
punishable with imprisonment for a term of five years or more (para- 
graph 63). 

* See paragraphs 44-45. 
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(3) All the resources of the Prison Commission, including a new type of 
institution catering particularly for offenders of inadequate person- 
ality, should be available to deal with persistent offenders sentenced 
to imprisonment (paragraph 73). 

(4) Consideration should be given to the establishment of a number of 
homes or hostels where persistent offenders could be accommodated 
on discharge (paragraph 75). 

Interim measures 

77. The abolition of preventive detention could be effected only by legis- 
lation to repeal section 21 (2) of the Criminal Justice Act, 1948. If this is not 
practicable in the near future, we consider that some of the conditions under 
which the sentence is at present served should be modified without delay by 
amendment of the Prison Rules. 

78. We have in mind principally that ithe distinction between release after 
two-thirdis and release after five-sixths of the sentence, which we regard as 
one of the most unsatisfactory features of the whole system* should be dis- 
continued. The question then arises whether (the standard term should be 
five-sixths o-r two-thirds, and whether or not persons already serving the 
sentence should benefit. Since we recommend that imprisonment should 
take the place of preventive detention we would be in favour, so long as 
preventive detention continued to exist, of all preventive detainees being 
released, subject to good conduct, after serving two-thirds of the sentence, as 
are persons sentenced to imprisonment. We have considered whether this 
should apply to persons at present in custody, and have reached the con- 
clusion that it should. We do not think it would be right to take away the 
opportunity of qualifying for release at two-thirds which all at present have, 
and in any case we believe the distinction between release at itwofthirds and at 
five-sixths to be undesirable. We accordingly recommend that the Prison 
Rules should be amended to provide that all preventive detainees, including 
those at present in custody, shall, subject to good conduct, be released on 
licence after serving two-thirds of the sentence. They would, of course, 
oonltinue to be subject to recall to prison until the expiry of the sentence. 

79. Since, if our proposals are accepted, all preventive detainees would be 
entitled to release at the same stage in the sentence, and since the question 
of promotion from the second to the third stage would no longer arise, the 
rules would no longer need to provide for the establishment of Preventive 
Detention Advisory Boards, as there would 'be no functions left for the Boards 
to perform. It would still be necessary for there to be some method of 
selecting the prisoners who were to go to hostels, since it would no doubt 
not be possible for some time to come for the hostels to accommodate more 
than a minority of them, but we see no reason why the method of selection 
should not be the same as that now used for persons serving long terms of 
imprisonment. We hope, however, that the benefits of hostel life will gradu- 
ally be extended to all except those who are manifestly incapable of profiting 
by tliem. 



* See paragraph 36. 
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80. We also see no reason why steps should not be taken as soon as possible 
to provide a rather more open regime, on the lines we have suggested earlier, 
for those prisoners who do not require, for the protection of the public, to 
be detained in conditions of security. This may possibly necessitate some 
amendment of the rules applying to the second stage. 



S&Robert Exon, (Chairman). 
Janet Inskip. 

J. Lees-Jones. 

Leon Radzinowicz. 
Norman J. Skelhorn. 

A. E. Young. 



R. F. D. Shuffrey ( Secretary ). 
22nd October, 1962. 
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APPENDIX A 



List of Witnesses 



1. Members of the Prison Service, Representatives of Boards of Visitors and Prisoners 
In the course of visits to Chelmsford, Eastchuxch, Holloway, Nottingham and 
Parkhurst prisons the Sub-Committee heard oral evidence from 106 witnesses — the 
Governor of Holloway, the Senior Medical Officer at Parkhurst, the Chaplains at 
Parkhurst and Eastchurch, the Assistant Governor in charge of the Preventive 
Detention wing at Eastchurch, three chief officers, six principal officers, eight officers 
or officer instructors, 26 members of Boards of Visitors and 58 prisoners. In addition, 
the Sub-Committee received written memoranda from the Boards of Visitors for 
Chelmsford, Eastchurch, Nottingham and Parkhurst prisons and heard oral evidence 
in London from the Governors of these four prisons, representatives of the Holloway 
Prison Visiting Committee and Mr. R. S. Taylor, the Senior Psychologist at 
Wandsworth prison. Over a hundred letters or written statements were received 
from prisoners serving sentences of preventive detention. 



2. Other persons and organisations 



(a) Oral and written evidence was received from the following: — 

The Rt. Hon. Lord Parker of Waddington, Lord Chief Justice of England, 
accompanied by the Hon. Mr. Justice Ashworth. 

Judge Nevill Laski, Q.C., Judge of the Liverpool Crown Court and Recorder 
of Liverpool. 

Mr. Joseph Grieves, Q.C., Recorder of Birmingham. 

Mr. John Scott Henderson, Q.C., formerly Recorder of Portsmouth. 

The Hon. Ewen S. Montagu, C.B.E., Q.C.~) Representing the Society of Chhirmen 

Brigadier A. C. C. Willway, C.B., C.B.E., > and Deputy Chairmen of Quarter 
T.D. J Sessions in England and Wales. 

Sir Joseph Simpson, K.B.E., Commissioner of Police of the Metropolis, accom- 
panied by Mr. R. L. Jackson, C.B.E., Assistant Commissioner. 

Mr. Bertram Reece, C.B.E., Chairman, Preventive Detention Advisory Boards, 
accompanied by Mr. R. D. Fairn, Chief Director, Prison Commission. 

Mr. T. S. Lodge, Director, Home Office Research Unit, accompanied by Dr. 
W. H. Hammond. 

Dr. D. J. West, Assistant Director of Research, Institute of Criminology, 
Cambridge University. 

o' [Representing the National Association of Probation 

Mr. S. R. Eshelby )■ 

Mr. J. Parry j 0ttlcers ’ 

(b) Oral evidence only was received from the following: — 

Lt. Cdr. A. Hague, R.D., R.N.R., Director of Men’s After-Care, Central After- 
Care Association, accompanied by Mr. Douglas Gibson, Deputy Director. 

Miss F. M. Stone, Director of Women’s and Girls’ After-Care, Central After- 
Care Association. 

Mr. Merfyn Turner, founder and first Warden of Norman House. 



(c) The following submitted written evidence only : — 

Sir Anthony Hawke, Recorder of London. 

Judge J. R. D. Crichton, Judge of the Manchester Crown Court and Recorder 
of Manchester. 

Mr. C. J. A. Doughty, Q.C., M.P., Recorder of Brighton. 

Mr. F. Elwyn Jones, Q.C., M.P., Recorder of Cardiff. 

Mr. G. S. Waller, O.B.E., Q.C., Recorder of Leeds. 

Mr. T. R. FitzWalter Butler, Recorder of Newark on Trent. 

Mr. A. B. Boyle, C.B.E., Q.C., Recorder of Newcastle upon Tyne. 

Mr. J. T. Molony, Q.C., Recorder of Southampton. 

Mrs. K. Frankl. 

Major B. D. Grew, O.B.E. 

Mr. A. H. Tester. 

The Howard League for Penal Reform. 

The Scottish Home Department. 
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APPENDIX B 

The following is the text of that part of the practice direction given by the Lord 
Chief Justice in the Court of Criminal Appeal on 26th February, 1962, which relates 
to preventive detention:— 

“ Recent experience in this Court has shown that too much use is being made 
of the power to impose preventive detention. Indeed in over 30 per cent, of 
appeals sentences of preventive detention have been varied by the substitution 
of periods of imprisonment. There appears to be a tendency to impose a sentence 
of preventive detention in the case of prisoners between 30 and 35 years of age. 
While it is impossible, apart from the statutory minimum of 30 years, to lay down 
any particular age below which such a sentence should not be imposed, it must 
be borne in mind that a prisoner after such a sentence is likely to have become 
institutionalized, and his chances of rehabilitation seriously diminished. Such a 
sentence should in general therefore only be given as a last resort and to those 
nearing 40 years of age or over. Again it should be remembered that in the 
case of serious crime a sentence of imprisonment of sufficient length may often 
properly be given which will give adequate protection to the public as well as 
punishment to the prisoner. Finally, insufficient regard is often given to the 
fact that a prisoner may have shown that he was able to and had held down a job 
for a substantial period immediately before the offence for which he is being 
sentenced. Again one can only generalize, but where such period is over 12 
months preventive detention should not ordinarily be imposed." 
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Table III 

Reconvicti ons of men discharged from preventive detention, 1955-61 



Position at end of December, 1961 



Year 

of 

release 


Period 

of 

release 


Num- 

ber 

re- 

leased 


Not 

recon- 

victed 


Recon- 

victed 


Year of reconviction 


Num- 

ber 


Per 

cent. 


1955 


1956 


1957 


1958 


1959 


I960 


1961 


r 


H 2/3 


10 


4 


6 


60-0 


— 


4 


2 


— 


— 


— 







2/3 


1 


— — 


1 


100 0 


— 


— 


1 


— 


— 


— 







5/6 


88 


25 


63 


71-6 


14 


28 


14 


7 











1 


Full 


1 


— 


1 


100 0 


1 


— 


~ 


— 


— 


_ 


— 


r 


H 2/3 


17 


4 


13 


76-5 




1 


8 


2 


1 


_ 


1 




2/3 


5 


3 


2 


40-0 




— 


1 


1 












5/6 


97 


28 


69 


71 • 1 




29 


25 


12 


1 


1 


1 


l 


Full 


1 


— 


1 


100 0 




» — 


1 


— 


— 






r 


H 2/3 


13 


3 


10 


76-9 






2 


6 


1 


1 




1957.. .« 


2/3 


2 


2 


— 


— 


















l 


5/6 


115 


49 


66 


57-4 






23 


32 


9 


— 


2 


r 


H 2/3 


21 


8 


13 


61-9 








5 


4 


2 


2 


1958. 


2/3 


2 


1 


1 


50-0 











1 






1 


5/6 


146 


70 


76 


52-1 








32 


32 


9 


3 


r 


H 2/3 


36 


22 


14 


38-9 










4 


3 


7 


1959...^ 


2/3 


5 


4 


1 


20-0 










1 






1 


5/6 


150 


65 


85 


56-7 










34 


39 


12 


r 


H 2/3 


39 


28 


11 


28-2 












4 


7 


1960. 


2/3 


6 


5 


1 


16-7 














1 


L 


5/6 


173 


98 


75 


43-4 












32 


43 


r 


H 2/3 


31 


27 


4 


12-9 














4 


1961... •< 


2/3 


15 


13 


2 


13-3 














2 


l 


5/6 


154 


116 


38 


24-7 














38 


r 


H 2/3 


167 


96 


71 


42-5 





5 


12 


13 


10 


10 


21 




2/3 


36 


28 


8 


22-2 


— 


— 


2 


1 


2 




3 


Totals - 




203 


124 


79 


38*9 




5 


14 


14 


12 


10 


24 




5/6 


923 


451 


472 


51*1 


14 


57 


62 


83 


76 


81 


99 


L 


Full 


2 


— 


2 


100-0 


1 


— 


1 


— 


— 






Grand 


























Total 




1,128 


*575 


553 


49-0 


15 


62 


77 


97 


88 


91 


123 



“ H ” indicates those discharged from Hostels. 

* Of the 575 not reconvicted 53 were recalled without reconviction. 

“ Full ” indicates that the prisoner served the full term of the sentence before being 
discharged. 
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Table IV 

Reconvictions of women discharged from preventive detention, 1955-61 

Position at end of December, 1961 



Year of 
release 



Period of 
release 



Number 

released 



Not 

Reconvicted 



Reconvicted 



1955 



2/3 

5/6 



1956 



2/3 

5/6 



1957 



2/3 

5/6 



1958 



1959 



...{ 



2/3 

5 16 



2/3 

5/6 



1960 



2/3 

5/6 



1961 



Totals 



2/3 

5/6 



2/3 

5/6 



14 

22 



6 

11 



Grand Total 



36 
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APPENDIX D 



Note on Last Sentence of Paragraph 54 

T. The rate at which an offender is reconvicted before and after he becomes liable to 
preventive detention 

In accordance with the provisions of section 23 of the Criminal Justice Act, 1948, 
a person cannot be sentenced to preventive detention unless notice has been given to 
him before the trial that it is intended to prove that he qualifies for preventive detention 
by reason of having been convicted on indictment on three previous specified occasions 
of offences punishable with imprisonment for a term of two years or more, and having 
on two of those occasions been sentenced to Borstal training, imprisonment or 
corrective training. It may well be that in many cases it is not until this notice has 
been served on him that an offender fully realises that he is liable to preventive 
detention. Since the notice cannot be served until after the commission of the fourth 
qualifying offence, it is desirable in considering whether liability to preventive detention 
has any effect on the rate of offending to compare not only the interval between the 
second and third qualifying conviction with that between the third and fourth, but 
also the interval between the third and fourth with that between the fourth and fifth. 
The statement in paragraph 54 that there is “ a slight difference in the rate at which 
an offender is reconvicted before and after he becomes liable to preventive detention ” 
is based on research carried out by Dr. Hammond in which he found that of those 
who were convicted of their fourth qualifying offence in 1956 60 per cent, had had a 
longer interval between the third and fourth conviction than between the second and 
third, while of those who were convicted of their fifth such offence in that year 65 per 
cent, had had a longer interval between the fourth and fifth, than between the third 
and fourth. 

II. Comparison between the reconviction rates of offenders who have served sentences 
of preventive detention and those who have served other sentences 

Dr. Hammond's report compares the reconviction rates of preventive detainees 
with those ( a ) of persons sentenced to long terms of imprisonment (not all of whom 
will, of course, have been liable to preventive detention) and (b) of persons liable to 
preventive detention but dealt with by some other sentence. 

As regards ( a ), the following table covers all offenders released in 1957 from 
preventive detention or after serving terms of imprisonment of four years or more in 
Dartmoor or Parkhurst who were reconvicted and returned to prison by the end of 
1 959 : — 





Total 

1957 


Reconvicted and returned to 
prison by end of 1 959 




releases 


Number 


Percentage of total 


Long term imprisonment 


283 


124 


44-0 


Preventive detention 


130 


61 


46-2 



As to ( b ), a comparison was made between offenders liable to preventive detention 
who in 1956 were given sentences of less than five years’ imprisonment or were not 
imprisoned and offenders released from preventive detention from 1952 onwards 
(since those sentenced to preventive detention in 1956 had not yet been released). 
It was found that the reconviction rates of the two groups differed very little. Thus 
71-5 per cent, of the first group and 72 *6 per cent, of the second group were re- 
convicted within three years of release (or of sentence, in the case of persons not 
imprisoned). 
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Royal Courts of Justice 
W.C.2. 

3rd January, 1963. 



Sir, 

In March, 1961, your predecessor asked the Advisory Council 
on the Treatment of Offenders to review the working of the 
preventive detention system established by the Criminal Justice 
Act, 1948, and to report. A sub-committee was set up by the 
Council to carry out the review. Their report was subsequently 
considered and adopted by the Council. I now have the honour, 
on behalf of the Council, to submit the report for your consideration. 

I am, Sir, 

Your obedient Servant, 

Patrick Barry. 



The Rt. Hon. Henry Brooke, M.P., 

Her Majesty’s Principal Secretary of State 
for the Home Department. 
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INTRODUCTION 



1. We were appointed by the Council on 1st May, 1961— 

“ t0 review the working of 'the preventive detention system established 

by the Criminal Justice Act, 1948 ; and to Teport”. 

We explain the working of the system in detail later in our report. 
Briefly, it enables a court to send an offender to prison for a substantial 
period primarily because of his previous record. Sentences of preventive 
detention are served in prisons set aside for the purpose and the great 
majority of these prisoners are not released until they have completed 
five-sixths of their sentence. On 24th July, 1962, 1,171 men and 30 women 
were undergoing sentences of preventive detention. 

2. There has 'been one change in our membership. In February, 1962, 
Sir John Hobson resigned, on 'being appointed Solicitor-General, and on 
30th March he was replaced, as a member of the Council and of the Sub- 
Committee, by Mr. Norman Skelhorn. 

3. We have held nine meetings land we have visited all the prisons 
(Parkhurst, Nottingham, Chelmsford, Eastchurch and Holloway) where 
sentences of preventive detention are served and have interviewed prisoners 
and members of the .staff at all these establishments. In addition, three of 
our members (Professor Radzinowicz, Mr. Skelhorn and Colonel Young) 
paid a visit in June, 1962 to a penal colony at Givenich in Luxembourg, 
to which reference is made in paragraph 68 below. We are much indebted 
to Monsieur Leon Hengen, Director of Luxembourg Prisons, and to Monsieur 
Jean Lednardy, who runs the colony, for the admirable arrangements which 
they made for the success of the visit. 

4. We received much information and great assistance In the formulation 
of our own views from the witnesses who gave us written or oral evidence. 
A list of their names will be found in Appendix A. For information about 
the sentencing practice of the courts we 'have depended partly on a study 
of all offenders liable to preventive detention in 1956 which iwas carried 
out by Dr. W. H. Hammond of the Home Office Research Unit and 
Mrs. Edna Chayen, and is to be published as No. 5 in the Home Office 
Research Unit series of publications, and partly on a summary of the 
transcripts of judgments 'given by the Court of Criminal Appeal in some 
79 cases between May, 1958, and February, 1962, where an appeal against 
a sentence of preventive detention has been allowed. Our knowledge of 
the personal characteristics and backgrounds of persons sentenced to pre- 
ventive detention is also derived from a psychiatric survey by the Cambridge 
Institution of Criminology carried out by Dr. D. J. West, which is to be 
published as one of the Cambridge Studies in Criminology, and from an 
article by Mr. R. S. Taylor, Senior Psychologist of Wandsworth Prison, 
published in the British Journal of Criminology for July, 1960. 

5. In Chaper I of our report we explain briefly the origin of the present 
law relating to preventive detention ; in Chapter II we summarise what 
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we have found to be the sentencing practice of the courts ; in Chapter III 
we describe the regime to which preventive detainees axe subject and the 
arrangements for their after-care ; and in Chapter IV iwe give our own 
views and set out our recommendations for the future. 

6. Our inquiry has been conducted during a period when crime has 
continued to increase and with it public anxiety about the -measures that 
should be taken to deal with the situation. Furthermore, the system 
which we have been studying has as its primary object the protection of 
society from the persistent offender. For these two reasons we have kept 
the protection of the public in the forefront -of our deliberations throughout 
our inquiry. 
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